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- 00o-

THE COURT: Schott versus Pal os Verdes Hone
Associ at i on.

MR LEWS  &ood norning, your Honor. Jeff Lew s on
behal f of petitioner.

MR DVERN (ood norning, your Honor. Lew s Brisbois
Bisgaard & Smth, Brant Dveirin and Sara At sbaha on behal f of
respondent Pal os Verdes Honmes Associ ati on.

THE CORT: Have a seat. You'll be alittle while.

| want to address the first issue, which is your claim
that Schott does not have standi ng.

So let's ook at Corporations Code Section 7515.

So the code section reads that:

“If for any reason it is inpractical or
unduly difficult for any corporation to
call or conduct a neeting of its nenbers,
del egates or directors or otherw se obtain
their consent in the manner prescribed by
this article or bylaws or this part, then
the Superior Gourt of the proper county
upon petition of a director, officer,

del egate or menber nay order that such a
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neeting be called,” and it goes on.

So upon the petition of a director, officer, del egates
or nenber. Wo is the nenber?

M. Brant Dveirin?

MR DVEERN Are you asking ne?

THE QOURT:  Yes.

MR DVEERN | believe it's undisputed that M. Schott
I's a nenber.

THE CORT: Ckay. And so case law has interpreted that
the real party in interest is the homeowners' association,
okay, the Pal os Verdes Association, Hones Association in this
case.

So do you agree or disagree that he, in his own nane,
could bring this lawsuit, but not on his personal behal f but
on behal f of the hone associations, PV Home Associ ations?

MR DVEERN | disagree with that.

THE QOURT: So then under the | aw how coul d a nenber
bring a | ansuit?

Are you saying a nmenber nay never bring | awsuit, then?

MR DVEHRN No.

THE QOURT: So tell nme how Under this section you
tell me how

MR DVEERN kay. Ckay.

THE GQOURT: Since you agree that he is a nenber.

MR DVEERN | will say it thisway. | wll say it
this way.

| believe that at the very | east they have to conply

with this Gourt's prior order, which is that the name of this
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lawsuit, the petitioner in this |lawsuit has to be the Hones
Associ ation and signed, verified by the petitioner.

And how do | know that? How do | know t hat ?

| know that because | just submtted to you in a
request for judicial notice a copy of the petition that was
filed in the Fourth LaCosta case as an exanpl e.

| also have the exanple of a petition. That is
Exhibit 1.

THE CORT: |s that what you gave ne this norning?

MR DVERN Yes. If youlook at the petition that is
inthere, youll see that the proper way to file this petition
as the petitioner is the honmeowners' associ ation.

And if you | ook at the verification at the back page of
this petition, it's by the board president.

So | do think in conpliance with this statute you coul d
sue in the name of the association, and it has to be signed by
t he nenber.

Now, if you | ook --

THE CORT: Ckay. So this is quite different than your
argunent in opposition to the petition. So I'm-- so what |I'm
saying is that if you believe --

MR DVERN But |'mnot done.

THE CORT: Ckay. Just a nonent.

MR DVEHRN Yes.

THE GOURT: | mean, this is one way.

So what you're saying is that the title has to say the
name of the association. So it would be Pal os Verdes Hone

Associ ation, Petitioners, versus Pal os Verdes Hones
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Association. That's what you' re sayi ng?

And then at the back M., is it Schott?

MR LEWS. Schott.

THE COURT: Has to sign a verification simlar to the
one that you' ve attached, dated and signed by himwth the
followng title, nmenber of the Pal os Verdes Hone Associ ati on.

MR DVEERN | think that --

THE QORT: If that formis submtted, you think it's
fine, right?

MR DVEERN | don't think it's fine. | think it's
correct according to the Court's order.

The Court's order was very specific that a nenber of
t he Homes Associ ation coul d have signed the petition and
brought it on behal f of the Hones Associ ati on.

And you were very clear in your argunent that the real
party in interest cited in the Geenback case has to be the
Homes Associ at i on.

Now, if we ook at Exhibit 1, Exhibit 1 to the petition
filed by -- the opening brief filed by counsel, he attaches a
draft position that he sent to the honeowners' association.
And it's witten that way.

Hs Exhibit 1 says, here, joininthis. W want to
file a petitionin the natter of the Pal os Verdes Hones
Associ at i on.

He knew howto do this correctly. He knew what your
order said, and he purposefully didn't followit. And we have
to ask ourselves why. And that's really interesting.

THE QOURT: Is it because the hone associ ation did not
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want itself to be sued, right?

MR DVEHRN No. [It's because of the fact that he
knows that the byl aws of the Hones Associ ation, which are
before you both as Exhibit Cto the Sd Ooft declaration and
Exhibit 12 -- and because it's not very clear, | brought a
very clean copy for you to take a | ook at.

THE GORT: Ch, good.

MR DVEERN My | approach?

THE GORT:  Yes.

MR DVEERN If you look at the bylaws on page 4, you
wll see there are Articles 3 and 4 of the bylaws. V¢ address
this in our brief.

Their petition fails to allege any basis for Schott to
be aut hori zed by the board.

And what this says here is that --

THE COURT: Vait a second.

MR DVEHRN Hang on. CGan | -- |'msorry.

THE COURT: No. By the plain reading of 70 -- | can't.

MR LEWS: 7515.

THE GOURT: | want to go back because of your shifting
to authorizing by the board.

MR DVERN No. Wat I'msaying is --

THE COURT: Wat |'mreading is that a nenber coul d
bring the lawsuit irrespective of the board s authorization.

MR DVEERN | agree with you that's what it says.

THE QOURT: Thank you. Thank you.

MR DVEERN But | also believe based on the authority

| cited inny brief that that statute doesn't override the
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authority that the bylaws grant unless he can point to a case
| aw t hat says ot herw se.

THE QOURT: | think it's your burden to produce the
case | aw

MR DVEERN No, I'msaying -- | cited a case that
uses the exact sane. The case | cited, the Seal and case,
quot es the exact sane byl aw you have before you in that
corporation's byl aws.

And what this says in Article 3 and in 4(c), is that in
order to take any action by the board, you need three
di rectors.

THE CORT: Rght. But the thingis that's only if the
actionis only if the board is taking the action. It's a
nenber of the association who is bringing the petition.

MR DVERN Raght. But the board is enpowered to
authorize a nenber to file a petition.

THE CORT: But the thing is, is there anything in
7515(a) that says that in order for a nenber to file a
petition it has to be authorized by the board?

MR DVERN No. But -- but -- the "but" is | don't
think -- you have to read into this the term"nmanner
prescribed by its articles or bylaws," which is in 7515.

And the byl aws don't go away.

This is inportant, your Honor.

THE OQOURT: Just a second. Just a second. Just a
nonent .

MR DVERN Ckay.

THE GOURT:  No, no, no.
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It says:

“If for any reason it is inpractical or
unduly difficult for any corporation to
call or conduct a neeting of its menbers,
del egates or directors wll otherw se
obtain the consent in the manner prescribed
by its articles or by law "

That is tal king about when the action coul d be brought,
okay? Not that a nenber who chose to bring this action in the
nane of the real party in interest has to now show sonehow
t hey have sought the board s pre-approval to sue the
association. No. | don't read it that way.

Because the whol e purpose of this lawsuit is that
they' re saying that there has not been any el ection in years.

MR DVEERN No.

THE GOURT: Because of the lack of quorum V¢ need to
change quorum And when you have a | ack of quorum basically
you have no election, no real election as the byl aw
contenpl ates there woul d be.

So, therefore, | as a nenber would i ke to ask the
Court to make certai n changes.

Now, | do not read it, counsel, as meaning that that
nunber now before bringing a lawsuit in the nane of the real
party in interest would then have to seek the approval of the
PV Hones Associ ati on.

MR DVEERN No, it doesn't --

THE QOURT: It's alnost analogized a little bit with

derivative action. It's alnost |ike a futile act, okay?
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MR DVEERN It's not futile, because the way this is
set up, what's really difficult for the association to get its
hands around -- and this gets to the other case as well --
there's a way to deal with the sale of the parkland that you
don't like and there is a way to deal with the board that you
don't like. It's called getting on the board. It's called
running for an el ection.

THE COURT: Exactly. That's why they say |'ve been
trying to run, but it appears that the bylawitself is an
i npedi ment. Because we have -- excuse me. But that goes to
the nmerit, okay? That goes to the nerit.

' mtal ki ng about stand, okay? And we'll go to the
nerit later. Don't skirt that around.

MR DVERN | won't skirt that around.

Wiat |'msaying is | don't believe -- | believe this is
the legal issue that will be decided here or el sewhere -- that
notw thstanding the fact that this statute says that a nenber
can sign a petition, nunber one, he has to do it in the right
way.

|'"mthe real party ininterest. M client is the real
party in interest. You just sign the petition. You are not
the petitioner.

That's m stake nunber one. He should be sent packing.

The question is did he get leave to anend. He didn't
followthe Court's order. He didn't foll owthe G eenback
case. He didn't followthe byl ans. For whatever reason you
want to choose, he has not done it in the way you required it.

That shoul d send hi m packi ng for another petition.
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THE COURT: Well, first of all, you said that
dismssed his prior petition. | never dismssed. | gave him
| eave to amend. | just want you to know that.

I n your argunent there are a lot of --

MR DVEERN | msspoke. You gave himleave to amend.
He needs to do it correctly.

Wiat |'mexplaining to you is the reason that he
submts a petition that reads like the one in the request for
judicial notice as in Exhibit 1 is he knows howto do it
correctly.

He didn't do it correctly and he didn't plead that
Schott had the authority to be the petitioner. If he's going
todoit the way that he's doing it, he needs to plead that at
| east Schott had the authority --

THE CORT: | actually don't like the way he headed it,
| have to tell you.

MR DVERN Andif you --

THE COURT: It shoul d have been al nost |ike a trust
bei ng sued or a trust bringing a | awsuit.

MR LEWS. In Re natter of?

THE COURT: No. It can be L. Red Schott, nenber of
da, da, da, on behalf of the real party in interest.

MR DVEERN V¢ --

THE COURT: Excuse ne. Don't interrupt ne, counsel. |
do not interrupt you.

MR DVEERN Sorry.

THE GQOURT: But | have to say that al though the headi ng

itself may be questionable, but you don't just |ook at a
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headi ng.

Hs first paragraph says, "Petitioner Schott, L. R ed
Schott on behal f of the behal f of the respondent and real
party in interest, Palos Verdes Hone Associ ation, hereby
al l eges as follows."

So | think that to say he has to do the headi ng
correctly is formover substance.

MR DVEHRN | --

THE CORT: Wiit. Just a nonment. Let ne look at the
verification.

| mean, it is nicer if M. Lews signed it as attorney
for petitioner Schott, on behalf of the Pal os Verdes Hone --
the real party in interest?

Because your client isn't Schott. He's just bringing
it -- heis as a nenber on behalf of the real party in
I nterest.

Wuld it be nice if he signed his verification as
nenber bringing this lawsuit on behalf of the real party in
I nterest?

MR LEWS. |I'msorry, your Honor, | thought it was
rhetorical .

Yeah, | clearly coul d have been nore precise.

| will say Brant and | have been litigating agai nst
each other since 2012. It just seemed counter intuitive to
sign ny nane on behal f of the PV Hones Associ ati on when
they're ny adversary. It just felt --

THE GQOURT: You deliberately did it this way. Is that

what you' re sayi ng?
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MR LEWS. Your Honor, | thought that the |anguage --
THE CORT: Ckay. Is that what you' re saying? Be

honest .
MR LEWS | nmade a mstake. | shoul d have done that.
But, your Honor, | relied on the |anguage in the first
page. | thought that was sufficient when | said, "Petitioner

Schott hereby alleges on behal f of the real party in
interest."”

And in the caption PV Hones Association is identified
as the real party ininterest. So | thought that was
sufficient.

If | had to do it all over again, | woul d have added
those words to ny signature block. | see the Court's
r easoni ng.

THE QOURT: The associ ation are not necessarily the
directors and the board nenbers.

The associ ation enconpasses all nmenbers. So | don't
know why j ust because you have been in litigation with the
associ ation itself should preclude you fromdoing it so that
it wouldn't be subject to chall enges.

You're the one that tells ne tine is of the essence.

And | specifically told you how | needed it done.

St down.

So without ruling on the standing issue at this point,
because to ne it's really formover substance, because |'l|
probably allowthemto anend if | think the anendnent -- that
they didn't do it correctly.

But | do believe that if they do it correctly, they
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have standing. | disagree wth you.

Ckay?

day-t

So let's go to the nerits.
MR DVEERN Ckay. Do you want ne to address that?
THE COURT: Wiy don't we take a five-mnute break.

MR DVEERN Thank you.

(Recess.)

THE GORT: Al right. W are back in session.

So let's nove on to the nerits of the petition, okay?

| have a question. Just a nonent.

Article 5 section 1.

MR DVEERN O the byl aws?

THE QOURT:  Yes.

How do you interpret this?
"At such annual neeting of the nenbers,
directors for the ensuing year shall be
el ected by secret ballot to serve as herein
provided and until their successors are
elected. |If, however, for want of a quorum
or other cause a nenber's mneeting shall not
be held on the date above naned or shoul d
the nenbers fail to conplete the el ections
or such other business as may be present ed
for their consideration, those present nay
adjourn fromday-to-day until the sane
shal | be acconpl i shed. "

So the | ast sentence, "those present nmay adjourn from

o-day until the sane shall be acconpli shed. "
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MR DVEERN Wiat section are you reading fron? Wat
article, what section?

THE QOURT: Article 5 Meetings.

MR DVEERN Let ne get there.

Do you want to hear from ne?

THE COURT: | want to hear fromboth of you, but since
you didn't address that too nuch in your opposition, |I'd |ike
to hear fromyou.

MR DVEERN Yes.

VlIl, if you look at the S d Goft declaration,
paragraph 11, page 4, of his declaration --

THE COURT: kay. | don't care about the declaration.

MR DVEIRN Yes.

THE GORT: | want to know how you | egally believe it
shoul d be interpreted.

| don't want to know what your clients' interpretation
i's, okay?

Thank you.

MR DVEERN Yes. | believe the operative word is
"may" in the last sentence, inthat it's up to the discretion
of the board of directors.

They could adjourn it and they can do it the way that
they do it.

There are other provisions that provide for that.
There are outlines --

THE QOURT: kay. S ow down. Ckay?

So they could adjourn it fromday-to-day. And what

does that mean, adjourning it from day-to-day?
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MR DVEERN [I'mnot sure what it nmeans, but | think
it neans that they can adjourn it fromday-to-day, neaning
that they could continue to carry on their business and if
they choose to have -- to carry on their business with the
exi sting board until they can acconplish the things that are
in that paragraph at their discretion.

THE GOURT: Including the el ection.

So they could, for instance, extend the election
peri od.

They coul d do other things, right?

MR DVEERN | believe the operative term"nay"
puts --

THE COURT: No. | understand that an operative term
| understand that.

So they could, if they wsh. Aml correct to say let's
extend the election to see if we can get nore peopl e
partici pat e?

Let's send out letters to say, hey, we don't have
enough quorumfromyou guys. VW need to elect a new board.
You know, it's that tine of the year. V¢ only got 1,700 votes
and we need at |east 2,700 so that we can el ect a new board.
M ease cone on, guys. It's been five years since we have had
a new boar d.

Is that -- they could do that if they want, right?

M/ reading of this paragraph --

MR DVEERN | could not be nore clear that a
hormeowner associ ation's discretion lies with the board and

they can pretty rmuch do what they want as long as it conplies
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wi th the byl ans.

| don't find what you're saying to be a reasonabl e way
to handle it, but that would be up to the board. The board
has a right to act not reasonably.

THE COURT: But what |'msaying is the board has a
right to not act reasonably. That's what you're sayi ng?

MR DVERN That's right.

THE QOURT: So are you concedi ng that they have not
been acting reasonabl y?

MR DVEER N No.

THE CORT: So you don't |ike the way | propose.

| mnot asking whether you like it or not. | just want
to know that what 1'msaying is sonething that coul d be done
under this paragraph; am!| correct?

MR DVEERN | have been consistently arguing both in
the prior case and in this case that the business judgnent
rule applies to the corporate actions of the board in that it
goes so far that in the interest of the Hones Association the
board of directors can even in sonme instances violate their
rules in order to preserve the existence of the homeowners
associ ations and do the business of the Honmes Associ ati on.

The discretion of the board is paramount in any
gover ni ng hormeowners' associ ation, this one incl uded.

THE GQOURT: That's not ny questi on.

MR DVEERN |'manswering your question. |'msaying,
yes, they could do that.

THE GOURT: They coul d do what |' msuggesting. Ckay.

That's all | want to know
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|"mnot saying that -- that's all | want to know,
counsel .

MR DVEERN You don't understand who you're deal i ng
with when you' re dealing with M. Lew s.

Because in the other case he picks out rules and says,
oh, you violated this.

And in the whol e other case |' msaying no. The board
of directors has the business judgnent to even at tines engage
i n what you consider to be a violation because they are the
ultinmate arbiter of what these rules nmean and how they are to
be interpreted and it's not your place.

What it is your client's place to do is to participate
and try to get elected. | don't doubt that.

You haven't done a very good job of that, and nost of
the associ ation doesn't agree with your client, but on the
ot her hand your job is not to run to the Court --

THE GOURT: But don't you think the association nmenbers
shoul d have a say in saying we don't agree with your client,
and at |east boot themout of there and say don't even try?

MR DVERN No. Wat I'"'msaying is that --

THE CQOURT: And naybe have sone votes count ed.

MR DVEERN -- junping in and aski ng Judge Meiers or
Judge Kwan to step in place of the board of directors and make
that decision for the board. Wat you should do --

THE GOURT: | have no intention of stepping in place of
any board of directors. |'mjust decidi ng whether the quorum
shoul d be | owered, okay? That's all that has been asked of

ne.
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He put a lot of other stuff in his brief that I' mnot
goi ng to touch.
That's actually not sonething that | think I coul d do.

MR DVEERIN But | think you hit on the operative

poi nt - -
MR LEWS. Does the Court want us to be heard on that?
THE GOURT: No. St down, counsel.
MR DVEERN No. | think youre hitting on the
operative pointed of |lowering the quorum | think that's what

this is about.

Wien we submtted the joint statement regarding the
settlenent, we have agreed -- we are in the power of the board
to make a | ot of changes that don't violate the board -- the
rul es of the byl aws because we need a two-thirds vote for
t hat .

So, for exanple, in this upcomng el ection whichis in
January, they wanted nore nailings. VW' re sending out three
nai | i ngs.

V¢ are actual |y sending out and have sent out a mailing
that says your ballot is comng. Look for it.

V¢ sent out the ballot. | have exanples of that.

Here's your ball ot.

And we have another mailing going out in a few days
that's going to say don't forget to vote. Those are three
nai | i ngs.

THE COURT: How about do what | do. If you don't have
enough quorum extend it and say, you know what? V¢ need a

really election here. You know, that is actually not a bad
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t hi ng.

MR DVEERN Look, | don't disagree wth you.

THE QOURT: | see sone of your board nenbers here. So
| hope they're listening to ne.

MR DVEERN Yeah, they are.

THE QOURT: Because you know why? ['Il tell you why.

The reason is because it's not whether it is true that
these ol d guards are trying to safeguard their own position
and excl ude these new people fromcomng in and shaki ng thi ngs
up.

Wiether their allegation is true or not is irrelevant.
It's the appearance.

And if you don't have -- if you're unable to have an
el ection year after year after year because it's going to give
the appearance that what they're doing is to safeguard their
own position and not giving other people an opportunity and a
voi ce to be heard.

You know, this is irrespective of the allegations. [|'m
only interested in knowi ng and under st andi ng whet her the board
has done everything that they could to bring -- to get peopl e
to participate in the election or have they not.

That's the reason why -- but, you know what? At sone
point it becones irrelevant because if year after year you
don't have enough nenbers participating, there' s sonething
wong with the system Because the systemis not neant for
exi sting board nenbers to keep appoi nti ng new board nenbers
they like that are going to toe the line and think the way
they think. Ckay?
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|"mjust going to tell you that.

MR DVEERN | get it and | hear you.

THE CQOURT: kay. And they should be hearing ne.

MR DVEERN And they hear you.

But let nme address it this way. And this is what |
wanted to nake a point.

The legislative history that enacted this 715 that's
quoted in the G eenback case says:

"Due to poor record keeping, inactivity for
a period of tinme or other reasons, sone
nonprofit corporations are unable to obtain
a quorumof nenbers or directors,
accurately identify their nmenbers or
directors or conply wth various provisions
of their articles or bylaws. The proposed
| aw al | ows a corporati on upon obt ai ni ng
court approval to extricate itself fromthe
situation and restore regularity inits
organi zational structure and operations."

This is sonething that the corporation uses when it's
not functioni ng.

And if you | ook at the G eenback case --

THE GORT: | don't think, counsel -- okay. |'mnot
done. You're putting -- you're noving a little ahead of where
| ' m goi ng, okay?

You can still nake that argunment later, but |I'm
actually still on this track of this Article 5 okay?

MR DVEERN Sorry. M apol ogy.
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THE QOURT: Is there anything in the byl aw that says

that if there's no election that sonmehow the existing board is

reel ect ed?

MR LEWS. | don't see any express |anguage --

THE GORT: | just want to know. |'masking him not
you.

MR DVEERN It says in Article 4, Section 2.

THE OOURT: Just a nonent.

MR DVEERN Article 4, Section 2 on page 4 of the
docurent | handed you.

THE QOURT: Section 2? (h, here. | seeit.

MR DVEERN If no quorumis present.

THE COURT: dve ne a chance to read that article,
okay?

So am| correct toread this to nean there are five
board of directors?

MR DVEERN Yes.

THE GQOURT: And then one only sits for one year, two
sit for two years and two sits for three years, right?

MR DVEERN Raght. It's staggered, yes.

THE CORT: Al right. So when there is a vacancy --
you don't need to stand. Just --

MR DVERN Ckay. Sorry.

THE COURT: No, no, it's okay. |'mgiving you
permssion to sit since this as | ong hearing.

MR DVE RN Yes, your Honor.

THE GQOURT: So when there's a vacancy in the board,

okay, then the renai nder of the board nay appoint such a
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person until the next annual neeting for the regul ar el ection
of the board or a special neeting, if they choose to call one,
and then that el ection would be for the unexpired portion of
the termof that board nenber if it's a special neeting.

That is Section 2 that you' ve quoted ne.

MR DVEERN Unh-huh. Yes.

THE QOURT: So ny question is this. Wen there is a
neeting, an annual neeting where board nenbers are to be
el ected, and there's no quorum is there anywhere in this
article that says the existing board nenber is autonatically
el ect ed?

Because if there's no quorumfor election, nobody gets
el ect ed.

MR DVERN No. The vacancies --

THE CORT: Wait. The --

MR DVEHRN M understanding is the vacancies are
filled by the remaining directors.

In other words, it's their discretion to fill the
vacanci es and they add people in. Sonetines peopl e | eave, but
that Article 4, Section 2 says, "Vacancies in the board of

directors shall be filled by the remaining directors,” by a
najority vote of the directors.

THE CGOURT: So then what happens here is that they vote
to keep thensel ves in.

MR DVEERN Sonetinmes, yes. Mst of the tines, yes.
Not all the tines.

THE CQOURT: But nost of the tine. N nety-nine percent

of the tine.
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MR DVEERN | don't knowif it's 99 percent. Even
since | have been representing themthere have been a coupl e
nenbers cone and go on the board.

THE COURT: Wl |, that was probably vacanci es because
of inthe mddle of aterm

MR DVEERN The one |I'mthinking of was a vacancy in
the mddle of a term

THE CORT: Ckay. | amtal ki ng about vacanci es.
Because each year during the el ection year how nany peopl e
usual |y get el ected?

MR DVERN Five.

THE GOURT: This comng el ecti on, how nmany vacanci es do
we have?

MR DVERN Ckay. | have it here.

THE COURT: | told you it was going to be a | ong
hear i ng.

MR LEWS. No problem your Honor. | appreciate the
Court readi ng the papers.

THE CORT: | expect this to be appeal ed by one side or
the other no natter what ny decision nay be.

MR DVEERN The --

THE QOURT: Excuse ne -- so | think the record shoul d
be very clear, so that there is a very clear record, because
sone of the information that | amseeking is really not part
of the record in your brief.

MR DVEERN Yes. And | would like to address that at
sonme point. But a copy of the current ballot that's already

out shows nine people running for the board. Five are
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I ncunbent board candi dates and four are candi dates nom nat ed
by petition.

You are allowed to vote for five candidates only. $So
it's a five-menber board and there are four people that are
running that are nomnated by petition and five i ncunbent
directors that are running.

And so there's nine on the board.

THE GORT: Al right. So the election for next year
Is not staggered. So every one is in the election. |s that
what you're sayi ng?

MR DVEERN So ny understanding is that if you get a
gquorum and the votes then are counted --

THE GORT: Can you just go back for a second?

MR DVEHRN Yes.

THE CORT: So for next year, at least, all five board
of directors terns are up?

MR DVEERN Yes.

THE QOURT: So if they are not elected, do they get to
vot e t hensel ves back in?

MR DVERN |If there are vacancies on the board of
directors, they are filled by the remai ning directors.

So if they don't have a quorum if there's not a
quorum-- if they have a quorum --

THE CORT: Ckay. Wen does the termexpire? The
expiration of the termis when?

MR DVEERN At the end of an entire year, unless
there was a quorumand they're elected for a staggered term

Then their terns could be three years, two years, one year
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THE QOURT: So theoretically the termexpires the end
of the year. So when there's no quorumfor election the
follow ng year, these expired termboard of directors, even
though they were not reelected, they can vote thensel ves.

They can vote thensel ves back in? That's what you' re sayi ng?

MR DVEERN |'msaying they have to vote thensel ves
back in because there is no quorum That unless they do the
day-to-day thing it's at their discretion.

THE CORT: Ckay. |I'mgo through this exercise for the
benefit of the record and al so for the existing board nmenbers
who are here to hear froman outsider's point of view how that
may seemand how that may | ook. Ckay?

So that when you conduct your next el ection, you wll
nmake sure that it's done accordingly so that naybe you woul d
want to -- even if you don't have a quorum-- do what |
suggest, to extend the el ection period and urge all honeowners
to put in-- to participate up to the poi nt where you can get
a quorum

MR DVERN VW have a vigorous canpai gn ongoi ng for
this current election that's comng up in January, both on
behal f of the board and on behal f of people that are
chal | engi ng the boar d.

There are articles. There are banners. There are
mailing lists going out.

V¢'re getting remnders fromthe petition candidates to
vote and we're sending out three nailings that relate to this
el ecti on.

There's an argunment advanced in their brief that there
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were quoruns reached in 2007 to 2009 and they say it's because
of mailings and phone calls. Were we're nmaking nailings and
we're putting up banners and we have a Dropbox in the Hones
Associ ation and we're sending out three nailings.

THE GOURT: And also the threat of this petition hel ps.

MR DVERN | think it did help.

THE COURT: Thank you.

MR DVEERN | would say this, though. M argunent to
themall along has been that | need a two-thirds vote to
change the bylaws. | don't need a two-thirds vote to put in
three mailings, to add a Dropbox, to do all kinds of things
that are not --

THE COURT: But you're the one who tells nme if they
want to even violate their own bylaw, they coul d.

MR DVEERN No. |'msaying that they could viol ate
it in-- they mght be able to violate the bylaw in the other
case in a small way to preserve nore usable property and to
di spose of a hillside property to a particular owner in order
to settle litigation to which you re bound by the settl enent
agreenent if you' re a nenber of the association.

That | agree wth.

| don't agree that you can whol esal e change the byl ans
wi thout on the association comng to court as an associ ati on
did in the Geenback case and as an association did in the --

THE GOURT: |'mnot here to deal with the prior
[itigation.

The notives of the people that are trying to seek to be

elected is irrelevant to ne.
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MR DVEHRN Yes.

THE QORT: It's the process that | aminterested in.

MR DVEERN I'minterested in the process, too.

M/ only argunent is that process is not beyond the
reach. It hasn't been beyond the reach of anybody el se over
the hundred years that really --

THE COURT: | have to admt that kind of finding in
order to change the quorun?

MR DVERIN No, no. I'msaying | disagree with their
evidence. | don't think it's authenticated. But on the other
hand, they do nake the argunent that for the |ast hundred
years we have 50 percent quoruns.

For the last -- 1981 to 2017, 37 years, there were
18 quor uns.

M/ point is that when you | ook at 7515, and that it
says that something is unduly difficult, if you ook at the
case lawon this, it's pretty clear that an association runs
in to GQeenback and says they have changed the whol e
non-profit law, and therefore we need to bring our rules up to
speed.

It's a snall petition, three or four pages, just like
the one | sent youu. Not a lot of exhibits. It's not designed
for the back and forth factual argunment we're having here.

That | aw was desi gned for an association to cone in and
say, hey, | can't function. | can't have ny neeting. | can't
get anything done. | have to catch up wth a newlaw Those
are what LaCosta and those are about. VW are functioning --

THE GOURT: You know what? Are we going back to the
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standi ng i ssue agai n?

MR DVEERN No, no. W're going to nerits.

What | was trying to say to you is that when you | ook
at the legislative history and you | ook at the rulings in
G eenback and the Fourth LaCosta case, that the reason that
the association is the real party ininterest is that that |aw
Is designed as it says in the actual statute. If it's
inpractical or unduly difficult to conduct the business of the
associ ation in the nanner prescribed by its articles and
byl aws, you can go i n.

And if you | ook at the cases -- and the reason why
they're brought in the nane of the association is because the
cases give you a cl ue.

I n G eenback they were saying, hey, the non-profit |aw
was just anended. Qur stuff is not conpliant with the new
law V¢ need to anend all the bylaws. So we bring in a
petition in the nane of the association. It's three or four
pages | ong.

| pulled the appellate brief. The appellate briefs are
seven pages |ong each in a three-page reply.

The anmount of paper that you have filed in this case is
because there is a disagreenment over what it nmeans to conply
to the byl aws.

That's not what this petition under 7515 is for. It's
for when you have a catastrophic failure of a corporation to
exist, to hold itself --

THE CQOURT: Wat about catastrophic failure of the

board to recogni ze that if you don't have a quorumyear after
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year for election, maybe it's tine to examne how t hey conduct
the election or |ower the quorum

And if they don't want to do it, naybe the | aw says a
nenber could bring that action. And this is what they're
doing, isn't it?

MR DVEERN | think the correct interpretation of
this statute inline with the legislative history and the case
lawis that if this corporation couldn't have an annual
neeting -- we always have an annual neeting -- if we didn't
have a systemto run the art jury, which is all the board of
directors does nowadays is run the art jury. The city is in
charge of naintaining the parklands, not us. W gave that up
when we coul dn't pay the property taxes. That's in the
hi st ory.

If we weren't functioning at all and we were conpl etely
falling apart -- thisis the difficulty I've had with this | aw
ever since the beginning -- | actually think there's an
argurment that if you can't hold a nmeeting and there is no
board of directors show ng up, naybe a nenber can cone in
wi t hout bei ng aut horized by the board and bring that petition.

This is not a catastrophic situation. You know how I
know? |t's because they filed a petition with 15 exhibits,
and | opposed with 15 exhibits. That's not what this
shortened ex parte petition process is for.

Wiat this process is for is when you have a conpl ete
failure to abide by your bylaws and your corporation is
falling apart, the corporation can run in, or sonmebody on its

behal f, and repair the situation.
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V¢ don't need to be repaired. V¢ have an annual
neeting. W' ve had quoruns 50 percent of the tine.

Talking to ny clients, it's the issue.

In other words, there were sone years ago where we said
We're going to do an assessnent.

THE QOURT: You know what? |'mgoing to stop you and
interrupt you for just a nonent.

MR DVEHRN Ckay.

THE QOURT: If that's the case, then, boy, whoever
wants to be a part of the association, whoever wants to own a
condo, whoever wants to be part of a co-op if you can have a
board that could run itself, violate sone terns of |law, the
byl aws that the | awyer tells you that you coul d, and then
forbid sonehow it's big enough so that you don't generate
enough interest for people to vote except for the few people
that cares, and you sonehow al ways stack your own board wth
your friends and reel ect yourself year after year --

MR DVERN | --

THE CORT: Excuse ne.

MR DVEERN | live in the Wstwood Hol nby Honeowners
Association, which is simlar to this.

THE CQOURT: That's exactly what you' re trying to tel
ne. | think -- I"'mgoing to tell you sonething. By making
this argunent, this isn't advancing their case. It's naking
themlook a little bit better

MR DVEERN M point is that we know -- you know by
reading the two cases and by | ooking at the |egislative

history that the type of stuff that this thing was designed to
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deal with is a conplete failure of a corporation to operate.
That's not what we have here.

V¢ have a group of people who are arguing that we
shoul d have a quorum nore often.

And |' msayi ng we have a quorum50 percent of the tine
even based on their own evidence.

THE COURT: That's not true.

Fifty percent of the time fromthe inception of this
associ ation to now But ny understanding is that when this
associ ation was forned, they were still selling lots for
peopl e to build.

So it was the devel oper that owned it and so the
devel oper coul d whol esal e vote on behal f of all those |ots.
So you have a quorum

But now I'mtal king about once it was fully devel oped,
can you say there was 50 percent?

MR DVEERN Yes, because they say in their papers --

THE GOURT: You know what? Let's get all the records.
Let's get all the records.

| would like to see them

MR DVEERN Yeah. Because they say between 1981 and
2017, which is 37 years -- thisis theirs -- and | believe
par agr aph 18.

THE CQOURT: So now you don't want to dispute their
evi dence?

MR DVEERN No, I'mnot. ['mdisputing their
evi dence.

But 1'msaying by their own adm ssion over the |ast 37
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years they' ve gotten 18 quor uns.

THE GORT: |I'mgoing to tell you where |' m goi ng.

|f the board doesn't nmake a quorumthis tinme, |'mgoing
tolower it. I'mnot going to lower it to 25 percent. That's
way too | ow

|"'mnot going to tell you what |'mthinking.

Excuse ne.

Inthe interiml'mgoing to ask you to anend your
petition to do what | tell you you need to do and I'mgoing to
hold this hearing after you anend it next year.

Hopeful Iy by then the el ection has taken pl ace and
we'll see if the board can be nore conscientious in bringing a
quor um her e.

| think that the board has mghty power here. And if
they want to encourage people to go vote, | think they will.

If they need to extend the el ection period to get
enough nenbers to vote, | think they can do that as well.

MR DVEERN | think they can do a lot of things.

| just wanted to bring up one exanpl e.

THE CQOURT: You' ve been their lawer. So | don't know
You haven't been kicking themto do what they need to do?

MR DVERN No.

No, in fact --

THE QOURT: O they don't want to listen to you. You
don't need to disclose that.

MR DVEERN They actually listen to ne.

THE QOURT: |'mbeing facetious.

MR DVEERN And | would say that | don't need to kick
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t hem

But | was going to say that | listen to them And what
they say to ne is that in a period nuch tine when they were
going to do an assessnent and they sent out a notice to the
hormeowners and said we have to do an assessnent unl ess
everybody pays, |ike, 50 bucks, they get a response of
95 percent.

Wiat 1'msaying to you is and what they're saying to ne
Is that when there are issues that the peopl e care about, they
reach a quorum

It's not that these people aren't trying hard. It's
that they don't have an issue that the nenbership cares about.

Now, it may be that if they beat the bushes, they can
get a quorum I'mnot -- | don't know enough about that
because they are in charge of the association.

|'"ve told themit's in their interest to have a quorum

THE OQOURT: Because nost people don't want to rock the
boat .

MR DVEERN No, | get it.

But what |"'msaying is there are times when we get a
gquorumand it's because of sonething that nenbership cares
about .

THE CQOURT: Because it hits their pocketbook. |
under st and.

But what I'mal so saying is that, you know what, | et
there be an election. Let there be a quorum Let there be a
vot e.

MR LEWS. Your Honor, may | join in this request for
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judicial notice and ask the Court to take judicial notice of
this docunent that Brant offered this norning?

THE COURT: & which one?

MR DVEERN You canjoininit.

MR LEWS It's fromthis Qeenback case. And the
QG eenback case --

MR DVEHRN No. It's fromthe Fourth LaCosta case.
Excuse ne. |'msorry.

MR LEWS. Were they held the el ection open for
30 days to get nore votes.

| think it would be helpful for the GCourt to see this
docunent .

MR DVEERN That's fine. And | know that they did
t hat .

That's because in that case they had a 75 percent
quorumand they were trying to show that no matter what they
did --

THE CQOURT: Qounsel, | don't care what they want to do.
| already told you what ny indication was.

MR DVEERN No, | get it.

THE COURT: Excuse ne. |1'mgoing to conclude the
hear i ng.

| have a trial this afternoon com ng back.

So | amgoing to tell you that ny only role here, if
" mdoing anything at all, is to determne whether | want to
| ower the quorum and if so to what anmount, to what point.

As far as every other renmedy that you re asking for

no. You' re asking ne to change the byl ans? No.
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Are you asking ne to do X, Yand Zwth the bylaw? The
answer is no.

The section does not allowmnme to do that. |'mvery
plain and cl ear, okay?

MR LEWS. My | be heard very briefly?

THE COURT: No. | want you -- right now !l want you to
anend your petition.

MR LEWS:  Under st ood.

THE COURT: How long do you need?

MR LEWS. | need one week, your Honor.

THE CORT: Ckay. | just wanted to have this
di scussion for everybody's benefit. That's the reason why |
don't want you to be heard further today. Ckay?

MR DVEERN It's helpful, thank you. Seriously.

THE COURT: Just so it would be hel pful for the right
ears and the right audience, | just want to give you a sense
of where |' m goi ng.

MR DVEER N Thank you, your Honor.

THE COURT: But | want you to amend the petition to
conformto ny prior ruling, counsel.

Is that clear?

MR LEWS. Understood, your Honor.

THE CORT: So the today is 30th.

"1l give you until Decenber the 8th. Al right?

MR LEWS. Thank you, your Honor.

THE QOURT: And let's have a hearing on the anended
petition.

MR DVEERN The electionis on the 9th, the 9th of

Coalition Court Reporters | 213.471.2966 | www.ccrola.com




© 00 N O O b~ wWw N PP

N N N N N N N NN R P RBP BP R P R PR Rk
0o N o oo A WN P O ©O 0o N o oM ON O

35

January.

THE GOURT: |'mgoing to be gone fromthe 17th through
the 27t h.

Wul d the parties agree that the briefs that have been
filed so far nay be applicable to the anended petition so that
we don't need new briefing?

MR LEWS | think it mght be hel pful.

Yes, your Honor. | think it mght be hel pful to have a
one- page decl aration fromcounsel on the results of the
el ecti on.

THE QORT: Ch, yes. Except that | will allowyou to
each have three pages to tell ne what happened in the
el ecti on, whether you have a quorum and if you didn't how the
board has dealt with it. Ckay?

And let's have -- would you both stipulate that the
brief that's been filed thus far will apply to the amended
petition?

MR LEWS. | do.

MR DVEH RN Yes. Yes.

THE CORT: Ckay. Is that a yes?

MR LEWS. Yes, absolutely, your Honor.

THE CORT: Ckay. So let ne give you a date to cone
back.

And to the extent that either of you plan to order a
transcript, nake sure | get a copy.

MR DVE RN Yes, your Honor.

| have a very responsible court reporter. Used to be

with the federal court.

Coalition Court Reporters | 213.471.2966 | www.ccrola.com




© 00 N O O b~ wWw N PP

N N N N N N N NN R P RBP BP R P R PR Rk
0o N o oo A WN P O ©O 0o N o oM ON O

36

THE GOURT: You nean the people that report in state
court are not responsibl e?

MR DVEERN No. |'msaying he particularly has had
nmany years of experience.

THE COURT: W have sone excellent ones in the state
and sonme not so great ones, and the sanme with the Federal
Court.

It's easier to report in the Federal GCourt. You know
why?

Peopl e behave a little better.

Attorneys don't tend to tal k over each other, and they
don't tend to tal k over the judges.

And when the judge tells themto be quiet, they do.

So therefore it's a lot easier to be a court reporter
inthe federal court. Wuld you agree?

MR DVERN | don't knowif | have enough experience.

| like certain aspects of the Federal Court. | don't
know if it's because of the court reporters.

For the reasons you said.

THE CORT: VW' Il ask our esteemred reporter.

Was | correct?

THE REPCRTER  Yes.

THE QOURT: You don't have to agree with me. | won't
t ake of f ense.

THE REPCRTER No, everybody is mked. It's nore
formal .

THE COURT: Just | ook for the date.

THE QLERK Do you want to do late January or February,
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your Honor ?
THE QORT: | cannot do it late January. | wll just
be com ng back.

Sonetinme in md-February on a date that |' mkind of

free.

THE ALERK  kay. February 8th. That's a Thursday.

MR DVE RN That works.

THE ALERK O we can do February 15t h.

THE COURT: How about the 15t h?

MR LEWS Eghth or 15th works for ne.

THE COURT: 2/ 15.

MR LEWS EBther the 8th or the 15th works for ne,
your Honor .

MR DVEERN M too.

THE CGOURT: February the 15th.

You nmay file additional brief to the Court to apprise
the Court of what happened with the January el ection.

MR DVERN Unh-huh.

THE COURT: Are you goi ng to have Judge Latin nonitor
agai n?

JUDCE LATIN That's correct.

MR DVE RN Judge Latin will be nonitoring the
el ecti on.

THE QOURT: kay.

MR DVEHRN And he certifies the results.

THE COURT: Wl |, there hasn't been any result because
he certified the |last --

MR DVEERN No. He certifies the count so we know
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whet her or not we nmake the quorumby his count.

THE CORT: Ckay. The 15th of February, then, at
ni ne --

MR DVERN Nne 9: 307

THE QOURT: It had better be 9:30 because |I'm probably
going to take you | ast.

MR DVERN VW feel honored.

THE GOURT: You feel honored |I'mgiving you so much
time?

MR DVEERN No. That you take us |ast.

THE GOURT: Thank you.

MR DVEER N Thank you, your Honor.

(End of proceedings.)
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SUPER R COURT G- THE STATE CF CALI FCRN A
FCR THE GONTY OF LGS ANGELES
DEPARTMENT 72 HON RUTH A KWAN JUDGE

RES| DENTS FOR CPEN BOARD
ELECTI ONS, ET AL.,

Plaintiffs,
SUPER CR GOURT
VS. CASE NO BS 169638
PALCS VERDES HOMES ASSQO ATI QN
Def endant .

|, DAVID SALYER CFFl A AL PRO TEM QOURT REPCRTER GF THE
SUPER CR QORT CF THE STATE CF CALI FCRN A, FOR THE GONTY CF
LGS ANCELES, DO HEREBY CERTI FY THAT THE FOREGO NG PACGES, 1
THROUGH 38, | NCLUSI VE, COWR SE A TRUE AND GORRECT TRANSCR PT
G- THE PROCEEDI NGS TAKEN | N THE ABOVE- ENTI TLED MATTER REPCRTED
BY ME ON Novenber 30, 2017.

DATED: Decenber 3, 2017.

[ D4

DAVID A SALYER CSR No. 4410
CGficial Pro TemGourt Reporter
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